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R@aﬁlon of Market
APLISE and SEC
Enfercement Powers

U.S. Securities and
Exchange Commission

The Securities and Exchange Commission, As a Matter of Policy,

Disclaims Responsibility for Any Private Publication or Statement by Any of
Its Employees. The Views Expressed Herein Do Not Necessarily Reflect
the Views of the Commission or of Other Members of the Staff of the

Commission.




SEEENIorcement:

M A EYE2003
Ccases (up from 598 in 2002)

ALCZOTICS:

o Fin_mmﬂal aud and 1ssuer reporting (29%)

m Oftcrmg firaud (16%)

m Broker-dealer (20%)

m [nsider trading (7%)

m [nvestment adviser/Investment company (9%)

m Market manipulation (7%)




LS 01 an| Effiective

ﬁfo@ﬂegﬁ Program

arer step and deter illegal conduct;
llegal profits; Impose penalties; Bar
profess'lo from; the industry if they have

com ad firaud; Maintain confidence that
your marketis fair and honest.

m| Possess comprehensive investigative powers,
iIncluding subpoena authority.

= Maintain confidentiality of investigations.
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UBIIC/VICEHIMS
aminatiens

[EX
n Press‘.
m SROs
m Broker-dealers
m Other law enforcement authorities
m Self Reporting




. 'f’omﬂmea‘tﬁering
al o pf"eliminary investigations
\V/e)lt COOperation
-

m Formalfipvestigations
= SUDPOENas
m [estimony




VARPGWELS

enas for documents
5 Subpo [or testimony

m SEGﬁy may’ seek court order for
SUbpoena enfercement




e Information for

i
%.jg; recor-ds (including| tapes)
u Bk ﬁ

Ecords

s Jlelephpne

u Intermet Service Provider records
m| Corporate records

m Beneficiallownership

= Accountant/auditor work papers
m Victims

= Informants




J WCgﬂe‘rft Actions
* Processm
m Settle

m Adn-ﬁ%trative Proceedings
m Civil cases
m Criminal cases




QUL ordered IRjunctions
 [DISge At of ill-gotten gains

m Penﬂ%s

m De-barment




AL'\‘fiI/ inal ISsues

%es EE carry both civil and
CHImI enalties

m SEC Yatutory authority to make

referrals ter D0

® Criminal’cases have higher burden of
Proof

m Coordinating with the criminal
authorities




Vil/Criminal System

H o

ederal securities laws carry both civil
PENIL aierceable by the SEC and DOJ)
and crminglfpenalties (enforceable by DOJ).

u SECThasiindependent law enforcement
authoerity coupled with authority to refer
casesiand transfer files to DOJ. Securities
Exchange Act of 1934, section 21(h)(9)(B).
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| EC’s CIVI| enforcement authority
continuesstindiminished” by parallel
criiminglfinvestigation: “the SEC
retaimfis|Htlifpowers off investigation
and civil enforcement action, even after
Justice has begun a criminal
investigation into the same alleged
violations.”

,@J gase Law: SEC v.
ESSEIRING




;@]j- g Ease [Law:
GiralieREonVaFSC
- "— .

S production Of records to foreign

‘ authority: was challenged where
there parallel criminal investigation in
th IgnI country. Lower court quashed
ProductHon:

Appellate holding: The “primary purpose”
for which the FSC decided to use his powers
to collect and share the information was to
assist the foreign regulator for “its own
supervisory and regulatory purposes” even if
the information is likely to be passed to the
criminal authorities.




NEasertaw

Sian@l L/ig.cases prohibit the Canada
@drRevenue Agency from gathering
inf%io fem a taxpayer when the

“Dr; linant purpose” is the determination
of penaltliapility. See R. v. Jarvis, 2002 SCC
/3, at 3 (“Where the predominant purpose of
an inguiry or guestion is the determination of
penal liability, all charter protections that are
relevant in the criminal context must apply.”).




iemationall Enforcement
| ;@flﬂ“ 00l

M-: a formal regulator to regulator
chaan\

= MLATS! a formal country to country

criminal channel

m Informal channels:
m Regulator to regulator in absence of MOU
m Regulator to law enforcement




r' 25 Al ority to Assist
| sentitics Authorities

-ﬂn 21(a)(2) of Securities Exchange Act of

On requ?‘m a foreign securities authority,
“[t]heinmission may, in its discretion, conduct
such investigation as the commission deems
necessary to collect information and evidence
pertinent to the request for assistance. Such
assistance may be provided without regard to
whether the facts stated in the request would also
constitute a violation of the laws of the united
states.”

SEC will consider confidentiality, public interest, and




| wu_uﬂaféral MOU

formatlon sfaring:
ﬁeporaneous trading records
N

|
:ﬂ cords relating to securities
NSACLIGNS

= Beneficial ownership of transactions
= Benefiiciall ownership of non-natural persons

2. Confidentiality of information received
3. Permissible uses




mMembersi are; in the process of
PECOmME signatories to the MOU.

= The M&J pen to I0OSCO members who

de rate their legal authority to comply
with therfM@OUFs key provisions. There are
currently’ 24 signatories.

m Applications are submitted to verification
teams, then a screening group, and decided
on by a “committee of chairman” of the
technical, emerging markets and executive
committees.




i'l.‘;'f'rrm;'re;mdsﬁnd Issues

time enfercement
n Restrall and! repatriating assets

n Para‘l@ IAVestigations/prosecutions




o

ementseiReallime” Enforcement
-

. |
u m torstop iraud and other investor harm
EXPEATtl g

u Take'aﬁ)n 1o, educate the public expeditiously

B Temporary Restraining Orders — Court order to
stop the conduct, expedite discovery, restrain
assets, order repatriation.

B Reward meaningful cooperation, self-policing
and self-reporting.




weMIE the Money! Restraining
’ SpeisSeCurities Fraud

Civil"Opti @

P&O
a  Administirative Restraints
m Bank Warning Letters
m  Civil Litigatien/Mareva Injunctions




ieduests
u Proce I Crime Legislation

= Wori{ﬂg withr Financial Intelligence
Units




Wered te;collect and disseminate
[inaneiaiNntelligence and suspicious

Li@NSAELIONS

n EgmoentiGroup — Network of 90 FIUs
around' the world.




NRVESHERtoN Strategles by

gﬁw -

C|aI firaud

_ InsMer‘qglmg
= Manﬁatlons
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me Recognition -- More than half of all fraud cases
ing financial reporting involved manipulation of
sales (r%bs) — revenue recognition 1ssues were
beh.i‘S of the 381 restatements of public companies in
2002.
Shifting current expenses to later periods.
Failure to record or disclose liabilities.
Cookie-jar accounting — setting and reversing reserves.
Intentional misstatement of financial results in press
releases.

raud™




. '§iq@ging-: Definition
%I for any person to purchase or sell
arsecy Artie basis of material nonpublic

Informationrabout that security or issuer, in

preachroif arduty of trust or confidence that is
owed! diréetly, indirectly, or derivatively, to
the Issuer of that security or the shareholders
of that issuer, or to any other person who is
the source of the material nonpublic
information. Rule 10b5.




,- ngging'-ExampIes

liaté) OffilCers, directors, and employees
d alter’learning of significant
confidentialdcorporate developments

5 Friendspbusiness associates, family members
and otherstippees” of such officers, directors,
and employees, who traded the securities
after receiving the information

m Employees ofi law, banking, brokerage and
printing firms who were given such
information to provide services to the
corporation whose securities they traded.




i@i_sSoft Corporation —

b 4




AremisSoft Corp.

OMIMISSION obtained emergency
reliel against AremisSoft Corp., an
crmaionalfsoitware company with offices in New
domny €yprus, and India, and two former

officers.
0 Smmaint alleged that they overstated the value of

the Company/s contracts, revenues and recent
acquisitions, and that the two former officers engaged in

massive msider trading during the period of the reporting
fraud.

Court's Order restrained defendants from violations of the
anti-fraud, reporting and other provisions of the federal
securities laws pending a hearing, froze assets of
individuals, and directed them to repatriate to U.S.
proceeds of their sales of AremisSoft stock.




AremisSoft Corp.

Ul A@isSﬁt’consented to permanent
1] relictiand toirevocation of the registration
ATemisSolit’s stock.

‘ yawathrassistance ot DOJ, SEC 1s seeking
torfcituncandiepatriation of over $175 million held

10l 6w s ot Mam banks.

m Accountsfare restrained by Isle of Man at the request of
US.

m Funds are alleged to constitute proceeds of fraudulent
isider trading i the stock of AremisSoft Corporation.

B Three former AremisSoft officers have been
indicted.




ACLN, Ltd.

cd civalsmyumctive action against ACLN
lividualsiwho controlled the company.

m Civil money penaltics

m [njun > and

m Officer and'diicctor bars and monetary penalties under the
Insider Trading Sanctions Act.

m SEC and agencies of other governments froze $45
million 1n bank accounts in Denmark, Netherlands,
Luxembourg and Monaco, which SEC will seek to
repatriate for distribution to defrauded shareholders.




ACLN, Ltd.

cars 1 that region. In fact, ACLN was the vehicle for
rterinancial traud that resulted in losses of hundreds
ot mulliensteizdellars to investors i the U.S. and abroad

Individ@iefendants, who controlled the Company,
constructedia iraidulent scheme to represent ACLN as a
substantial brsiness entity with escalating profits when it was
essentially a shelll company

They caused ACLN to grossly misrepresent its revenues and
income, fabricate an entire line of business, and claim
ownership of assets that did not exist or it did not own.

m Falsifying its assets and results of operations allowed ACLN to
obtain a listing for its stock on the Nasdag NMS and
subsequently on the NYSE




ACLN, Ltd.

d
Zéf ovenstated the volume of its used car
actionsyand clammed substantial revenue from a purported
sales operation that, i fact, never existed;

mistepresented the amount of its cash assets
lthe third quarter of 2001. This deception

Was il dithnough the creation of forged bank documents
that ACIENprovided to itsfauditors;

m ACLENIdid not own the largest physical asset on its balance
sheet, the car-carrier vessel the Sea Afef, and, in any event,
significantly miflated the vessel's value;

m [ndividual defendants exploited success of the fraud by selling
over $80 million of their holdings of ACLN stock at inflated
prices through a complicated web of offshore corporations and
bank accounts, created to facilitate the scheme.




0 Cei@ﬁlls to investors to tout pre-IPO US stocks at

Infilawed prices — slick website/brochures

m /00 investors solicited from at least 20 different
countries

m Raised $US20 million

m [nvestor funds wired through and to numerous
countries: Guernsey, BVI, Seychelles, Spain, Isle
of Man, Hong Kong and Nevis
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